
Executive 21/07/20

BUSINESS AND PLANNING BILL

LEAD MEMBER: Councillors Gwyneth Everett (Inclusive 
Communities to include licensing and community 
safety) and Mike McVeigh (Environment and Place 
to include development management);

LEAD OFFICER: Pat Graham, Chief Executive; and
REPORT AUTHOR: Clinton Boyce, Solicitor

WHAT BENEFITS WILL THESE PROPOSALS BRING TO COPELAND 
RESIDENTS?

The Business and Planning Bill (‘the Bill’), currently being considered by 
Parliament, introduces temporary measures to support businesses and 
protect existing planning permissions through the Covid-19 pandemic. This 
report is mainly concerned with ‘pavement licences’ which allows cafes and 
pubs to place tables and chairs on highways to assist with social distancing 
and to bring some normality to trade.

WHY HAS THIS REPORT COME TO THE EXECUTIVE?
(eg Key Decision, Policy recommendation for Full Council, at request of 
Council,etc.)

Implementation of the Bill is an executive function but not a key decision. 

RECOMMENDATIONS:

That, subject to the Business and Planning Bill becoming law:

(a)     that the executive function of determining applications for a 
pavement licence in accordance with part 1 of the Business and Planning 
Act 2020 be delegated to the Public Protection Manager, such delegation to 
include setting up new process and determining standard (published) and 
specific conditions to be attached to a licence and duration of licence;



(b)    that the Executive determines whether a fee of any amount up to 
£100 should be charged for an application made in respect of a pavement 
licence;

(c)    that a review against a refusal of an application by the Public 
Protection Manager be delegated to the Chief Executive in consultation 
with the Mayor who may then grant the application, if appropriate, and 
subject to such conditions as may be appropriate and for a specified 
duration; 

(d)   that enforcement of conditions attached to a pavement licence is 
delegated to both the Public Protection Manager and the Community 
Services Manager (and in respect of the latter, the Council’s Enforcement 
Officers);

(e)  that in the event of either (a) the function changing, before enactment, 
to a non-executive function or (b) the Act being brought into force prior to 
the expiry of the call in period for the Executive decision, that it be noted 
that the Chief Executive will, using urgent decision making powers, endorse 
the above recommendations and respect the level of fee, if any, set by the 
Executive; and

(f)  that the possible changes in respect of licensing and planning matters, 
referred to in the report, be noted.

1. INTRODUCTION

1.1 The Bill deals with a number of issues designed to support business 
and development. It has passed through the House of Commons and, 
at the time of writing the report, is progressing through the House of 
Lords. It is expected to be law over the coming days. This report deals 
with decisions needed in readiness for it becoming law. This is 
because parts of the Act take immediate effect with strict time limits 
imposed for the determination of some applications. This is unusual 
as Acts normally have a lead in period to allow for preparation. The 



Bill, as it currently stands, is available via this link - 
https://publications.parliament.uk/pa/bills/lbill/58-
01/119/5801119.pdf 

1.2  The Bill deals with a number of issues, namely:

(a) Pavement licences (clauses 1 – 10), to be in force immediately;
(b)   The modification of a premises licence to authorise off-sales for a 

limited period (clause 11), to be in force immediately;
(c)  For the bounce back loan scheme and removal of powers of court in 

relation to unfair relationships (clause 12), this will be retrospectively 
in force from 4th May; 

(d)  For certificates of temporary exemption for public service and goods 
vehicles (clause 13) and temporary reduction in duration of certain 
driving licences (clause 14), in force immediately;

(e)  For the modification of conditions relating to construction working 
hours for planning purposes (clause 16), this comes into force 6 days 
after the Act is made; and

(f) For the extension of duration of certain planning permissions (clause 
17); extensions in connection with outline planning permission 
(clause 18) and extension of the duration of certain listed building 
consents (clause 19), they come into force 28 days after the Act is 
made; for the procedure for certain planning proceedings (clause 20) 
the day the Act is made, immediately.

2. PAVEMENT LICENCES

2.1 A pavement licence allows a person who is licensed under the Act to 
put removable furniture on a relevant highway adjacent to his/her 
premises for the purpose of using the furniture either (a) to sell or 
serve food or drink supplied from, or in connection with relevant use 
of, the premises or (b) or for the purpose of consuming food or drink 
supplied from, or in connection with relevant use of, the premises. 
‘Relevant use’ means the premises themselves are being used as a 
public house, wine bar or other drinking establishment or any other 
use for the sale of food or drink for consumption on or off the
premises.

https://publications.parliament.uk/pa/bills/lbill/58-01/119/5801119.pdf
https://publications.parliament.uk/pa/bills/lbill/58-01/119/5801119.pdf


2.2 A person may apply to a district council for a pavement licence. 
There are a number of formalities which an application must comply 
with including specifying days and times of days of use, evidence of 
insurance, type of furniture, etc. There is power to require further 
information as appropriate. Applications must be sent electronically. 

2.3 An application must be accompanied by such fee as the local 
authority may require, not exceeding £100. The Executive is asked to 
consider whether a fee should be charged and, if so, how much it 
should be, up to that amount. The costs to the Council of processing 
each licence are likely to exceed £100.

2.4 Immediately it receives an application the Council must publish the 
application and invite representations from the public which must be 
made within 7 days beginning with the day after that on which the 
application is made. During such period the applicant must put a site 
notice on the premises advising that an application has been made.

2.5 The Council must then determine the application within 7 days 
beginning with the first day after the public consultation period ends. 
If it does not determine the application then it is deemed granted.

2.6 Before determining the application the Council must consult with the 
Cumbria County Council as highway authority, take into account 
representations received from the public, and consult with ‘such 
other persons as the local authority considers appropriate’ (an 
example might the police in respect of licensed premises).

2.7 The Council may either grant or reject the application. If granted, the 
Council could restrict its use or area of highway to be used. It can 
only grant the licence if it is satisfied that traffic will not be 
obstructed or prevented from gaining access to premises; and that 
statutory undertakers or operators of electronic communications will 
not be prevented from accessing their equipment. 



2.8 A pavement licence may be granted for such period as the Council 
may specify or if no period is specified then it will expire on the 30th
September 2021. If it does specify a period it must not be less that 
three months nor extend beyond the 30th September 2021. If it is 
deemed granted, by default of the Council not determining it within 
the period required (2.5 above) then it will be deemed granted for a 
year subject to it expiring in any event on the 30th September 2021.

2.9 The Council, if it grants a licence, may impose such conditions as it 
considers reasonable. It can publish conditions subject to which it 
proposes to grant pavement licences and if a licence is granted by 
default it will be deemed subject to those published conditions. A 
mandatory condition is a condition that the licence-holder will not 
cause an obstruction as mentioned in 2.7 above. The Secretary of 
State may also publish additional conditions and if these come later, 
licences already granted will be deemed subject to them.

 2.10 It is recommended that the setting up of process (including setting 
published conditions) and determination of applications (including 
period of licence of specific conditions) is delegated to the Public 
Protection Manager. She is responsible for licensing and public 
protection and this new function aligns to those responsibilities. 
Oddly the Act does not confer rights of appeal to a court against a 
refusal of an application. It is therefore reasonable to have an 
internal appeal or review mechanism and it is recommended that any 
such reviews are considered by the Chief Executive in consultation 
with the Mayor.

2.11 In respect of enforcement non-compliance with a condition can 
result in revocation or notice being served requiring the licence-
holder to correct the breach. If on receiving a notice s/he does not 
correct the breach then the Council can ‘revoke the notice, or take 
the steps itself and recover the costs of doing so from the 
licenceholder’. Whilst it reads oddly the option of revoking the notice 
might come into play if there is a discussion with the licence-holder 
and the Council changes its mind. A licence can also be revoked if 
certain other circumstances apply – the highway becomes unsuitable 



for the purposes of the licence; as a result of the licence either there 
is a risk to public health or safety, or anti-social behaviour or public 
nuisance is being caused or at risk of being caused; the highway is 
being obstructed (other than by anything done by the licence-holder 
pursuant to the licence); or anything material stated by the licence-
holder in their application was false or misleading, or it comes to light 
that the licence-holder did not comply with the duty to put up site 
notices during the application period.

2.12 It is recommended that enforcement is delegated to either the Public 
Protection Manager or the Community Services Manager (and her 
Enforcement Officers). The former is already responsible for 
enforcing business closures and other public safety issues arising 
from Covid-19 as well as processing applications for licences. This 
dual delegation would allow enforcement to be shared if the Public 
Protection Manager’s resources do not allow.

2.13 A pavement licence issued is also deemed planning permission for 
the activity covered.  The highway authority is reserved powers to 
remove items placed on the highway if they become a nuisance 
although the exercise of such power, under the Highways Act 1980, is 
protracted.

3.0 ALCOHOL LICENSING

3.1 The Bill contains a change to the Licensing Act 2003 to allow licensed 
premises which cannot sell alcohol off the premises to do so for a 
limited period (until the 30th September 2021) when the premises are 
allowed to be open. Off-sales in open containers remain prohibited 
along with off sales where it is a sale for delivery. 

3.2 The statutory off-sales authorisation is subject to revocation or 
expiry of the premises licence or the exclusion of off-sales from the 
scope of the licence. The Act will introduce a summary off-sales 
review which can take place if the licensing objectives are not being 
met. If a review is received by the Council then it must, within 48 
hours, decide whether any interim steps should take place and then, 



within 28 days, determine the review itself. Detailed provisions are 
made for the conduct of reviews.

3.3 The alcohol licensing provision must by law, be dealt with the 
Licensing Committee and its Sub-Committees so no further actions 
are required by the Executive in this regard. The taking interim steps 
within 48 hours will require swift action and the Bill does not allow 
such a decision to be taken by officers. This means it must either be 
taken by the Licensing Committee or a Licensing Sub-Committee. 

4.0 BOUNCE BACK LOAN SCHEME / CHANGES TO GOODS, PASSENGER 
AND PUBLIC SERVICE VEHICLES

4.1 For information, the Bounce Back Loan Scheme is a new scheme 
introduced to help smaller businesses impacted by coronavirus 
(COVID-19). It aims to assist those businesses to borrow between 
£2,000 up to 25% of a business’ turnover (the maximum amount 
available is £50,000). Government will cover any interest payable in 
the first 12 months to the lender, and lenders will benefit from a 
100% government-backed guarantee. The government has set the 
interest rate for this loan at 2.5% per annum and the repayment 
term is fixed at six years. No repayments will be due during the first 
12 months. Businesses remain 100% liable to repay the full loan 
amount, as well as interest, after the first year. The Bill disapplies the 
Court’s power under the Consumer Credit Act 1974 to rule a Scheme 
loan an unfair relationship agreement.

4.2 Again, for information, the Bill introduces a number of changes to 
transport law. These are amending existing legal provisions in the 
Road Traffic Act 1988 relating to the issue of certificates of 
temporary exemption to goods vehicles and public service vehicles 
and restricting the duration of driving licences in certain 
circumstances. The only thing which may be of relevance is making 
provision for a certificate of temporary exemption in respect of 
goods vehicles subject to conditions. This will be subject to 



Regulations made by the Secretary of State. Any implications arising 
from the Regulations will be dealt with at that time and when known.

5.0 PLANNING CHANGES

5.1 A permanent change to the planning process is one which allows the 
Planning Inspectorate to implement "flexible deployment" of written 
representations, hearings or local inquiries – or a mix of all three – 
for any appeal process, including those relating to a planning 
application, enforcement notice or for changing affordable housing 
under a section 106 agreement. 

5.2 Temporary planning measures proposed include the introduction of a 
new, fast track application process for the temporary variation of 
planning conditions relating to construction site working hours. The 
extension can be to hours or days. The extension can only be granted 
to April 2021. Approval will be deemed to be granted if the local 
authority does not respond in 14 days. This short period and default 
provision will place pressure on local authorities. Under the Council’s 
constitution these applications will fall to be determined by the 
Planning and Place Manager subject to any of the reserved powers 
applying requiring it to be considered by the Planning Panel (on 
member request; contrary to development plan; substantive 
objections from statutory consultees/parish councils raising material 
planning considerations; Council/officer applications; of sufficient 
importance). 

5.3 Clause 17 of the Bill provides for the extension of some planning 
permissions and applies both to permissions that are due to expire 
and those that have expired already. Where permissions were due to 
expire between the date the Bill comes into force and 31 December 
2020 the time limit for commencement or submission of reserved 
matters is extended to April 2021. Where permissions expired on a 
date between 23 March this year and the date the Bill comes into 
force then the time limit for commencement is extended to April 
2021. Where the expired permission needed an environmental 
impact assessment (EIA) then an additional environmental approval 



will have to be obtained. The local authority has to be "satisfied" that 
the EIA and habitats requirements are met and this test is simply that 
the proposal is covered by an up to date EIA or assessment.

5.4 Planning changes, like alcohol licensing, are non-executive functions 
and fall to be dealt with largely by the Planning and Place Manager 
with support from the Planning Panel.

6. DISCUSSION

6.1 The Bill deals with a number of issues some of which will have an 
impact on the Council in terms of resources, possibly substantial if a 
large number of pavement licence applications are received at the 
same time. Additional resources might be required both within 
Environmental Services and Development Management. Until 
applications materialise such requirements can only be speculated.

6.2 A number of decisions arise from the Bill and the recommendations 
set out above put the necessary decisions and mechanisms in place 
for the Council to be ready for early enactment of the Bill. 
Recommendation (e) notes that the Chief Executive will exercise 
urgent powers if the legislation, once enacted, changes the function 
to a non-executive function or if the Act is enacted before the expiry 
of the call in period.

7. ALTERNATIVE OPTIONS TO BE CONSIDERED

None, as the changes are resulting from new legislation and must be 
complied with.

8. CONCLUSIONS

The Bill overall is designed to assist businesses dealing with the 
impact of Covid-19 impacts and are to be welcomed. Whilst they 
have an impact on the Council in terms of processing applications 
this is not insurmountable and once, in respect of pavement licences, 



processes are established and any rush of initial applications has 
been dealt with, the day to day impact should not be significant.

9.     STATUTORY OFFICER COMMENTS 

9.1 Legal comments are: Solicitor is report author; legal issues are dealt 
with fully in the report.

9.2 The Monitoring Officer’s comments are: Contained in the report.

9.3 The Section 151 Officer’s comments are: : The main financial 
consideration relates to whether a fee of any amount up to £100 
should be charged for an application made in respect of a pavement 
licence. The Council reviews its fees and charges annually to ensure 
they cover costs where possible and where applicable, raise them by 
RPI in line with current inflation rates. This report sets out that the 
cost of processing each licence is likely to exceed £100, if the 
Executive determined a charge lower than £100 this may give rise to 
an unbudgeted financial pressure in the future depending on the 
volume of applications.

9.4 EIA Comments: The legislator has provided a full public sector 
equality duty assessment and family test on the Bill which concludes 
that “several measures in this Bill will affect people with protected 
characteristics. However, the negative effects have been mitigated 
against so that those people do not suffer from the measures. 
Additionally, there are several areas where people with protected 
characteristics will benefit from the measures in this Bill. The equality 
aspects of protected characteristics in this Bill have been considered 
and acted upon”. The assessment can be viewed via this link - 
https://publications.parliament.uk/pa/bills/cbill/58-
01/0148/PSED%20and%20Family%20Test%20-
%20Business%20and%20Planning%20Bill.pdf 

9.5 Policy Framework: Not applicable.

https://publications.parliament.uk/pa/bills/cbill/58-01/0148/PSED%20and%20Family%20Test%20-%20Business%20and%20Planning%20Bill.pdf
https://publications.parliament.uk/pa/bills/cbill/58-01/0148/PSED%20and%20Family%20Test%20-%20Business%20and%20Planning%20Bill.pdf
https://publications.parliament.uk/pa/bills/cbill/58-01/0148/PSED%20and%20Family%20Test%20-%20Business%20and%20Planning%20Bill.pdf


9.6 Other consultee comments, if any: None.

10. RESOURCE REQUIREMENTS

As set out in paragraph 6.1 above.

11.      HOW WILL THE PROPOSALS BE PROJECT MANAGED AND HOW ARE    
THE RISKS GOING TO BE MANAGED?

The risks will be managed by the Public Protection Manager and 
Planning and Places Manager. The main risks arises from processes 
not being in place before the time applications are received and then 
insufficient resources being in place to process applications resulting 
in permissions being granted by default. The Managers will be ready 
to address the issue of resources as appropriate. As with other Covid-
19 operations the option of using short term redeployment could be 
used.

12.      WHAT MEASURABLE OUTCOMES OR OUTPUTS WILL ARISE FROM 
THIS REPORT?

Processing of statutory applications within statutory timeframes.

List of Appendices 

None.

List of Background Documents:

Business and Planning Bill; and
Legislator’s public sector equality duty assessment and family test.


